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I Identity of Petitioner.

This petition is filed on behalf of Defendant/Appellant Keystone
Properties I, LLC (Keystone).

II. Decision of the Court of Appeals.

Keystone seeks review of the decision of the Court of Appeals in
this matter filed on September 9, 2015. The Court denied Keystone’s
motion to publish the opinion on November 13, 2015. Copies of the
opinion and the order are in the Appendix.

I1I. Issues Presented for Review.

This appeal presents the following issues:

1. Can a legal description in a deed be considered ambiguous
if words must be added to the legal description to create the alleged
ambiguity?

2. Can extrinsic evidence be used to show what the parties
may have intended the legal description to say as opposed to illuminating
the words that the parties used?

3. Can summary judgment be entered when a factual issues
exists?

IV. Statement of the Case.

a. General History of the Property




This case concerns tidelands on the Columbia River in the
Barlow Point area of Cowlitz County. Tidelands are the area between
ordinary high tide and extreme low tide. The uplands are the area to the
shore side of the tidelands. The underwater area is called the bed.
Tidelands are between the uplands and the bed. Stoebuck & Weaver, Real
Estate: Transactions 18 Wash.Prac. §13.5. Ownership of tidelands can be
divorced from the ownership of the abutting uplands. The tidelands area is
sometimes used by logging companies to hold logs on rafts headed for the
mill. (CP 301, 345-46)

The State of Washington conveyed all tidelands in the area
to Long-Bell Timber Company in 1923. (CP 607-608) In 1984,
International Paper Company deeded land and tidelands in the area to
International Paper Realty Corporation (the 1984 Deed). The tidelands
were described in Parcel “J” of the legal description as “all tidelands of the
Second Class, situated in front of, adjacent to or abutting (certain describe
uplands)...” (CP611-19)

Between February and November of 1986, International
Paper Realty Corporation conveyed property included within the uplands
described in Parcel “J” of the 1984 Deed in six different deeds. These will
be referred to as the Exception Deeds. The legal description in each

Exception Deed explicitly included tidelands abutting that parcel. The



legal description of the first Exception Deed included the language
“TOGETHER with all tide lands of the second class, situated front,
adjacent to or abutting upon the property herein conveyed” to describe the
adjacent tidelands. (CP 310-312) The legal descriptions in the other five
Exception Deeds refer to the adjacent tidelands in the following language:

Together with all Tide Lands of the Second Class situated

front, adjacent to or abutting the above described uplands;

and as covered in Parcel “J” of Deed Volume 977, page

242 (Fee #840924042).

(CP 302-303, 305-308, 313-324; 470-473)

International Paper Realty Corporation conveyed its holdings in
the area to Robert P. Radakovich in 1987 (the 1987 Deed). The
conveyance included tidelands described in Parcel “H” of the legal
description. That description is identical to that contained in Parcel “J” of
the 1984 Deed except that it contains language excepting out the property
that had been conveyed under the Exception Deeds in 1986. (CP 620-32)
The elder Mr. Radakovich subsequently conveyed the property to Terra
Firma, Inc. (Terra Firma) in 1996. The legal description includes Parcel
“H” as described in the 1987 Deed. In fact, much of the legal description

of the deed is a direct copy of the legal description of the 1987 Deed. (CP

633-40)



b. The 2006 Transaction.

Robert Radakovich II is the son of Robert P. Radakovich,
the Grantee of the 1987 Deed. Both have been associated with Terra
Firma. The elder Mr. Radakovich has been a principal while his son has
been an officer. (CP 327, 331) In 2006, the younger Mr. Radakovich
agreed to sell some of Terra Firma’s property to Mr. Wilson for
$88,700.00. They also orally agreed that Terra Firma would retain an
option to repurchase the property. (CP 368-369)

Vincent Penta, an attorney in Longview, prepared a Real
Estate Purchase and Sale Agreement for the transaction. As the agreement
states, he was representing Mr. Wilson. (CP 389-90; CP 392-93) There
are several versions of the agreement in the record. None contain a legal
description. (CP 97-100; CP 336-37; CP 389-93; CP 468-69) The agreed
upon option is not contained within the Real Estate Purchase Agreement.

Mr. Wilson’s lender sought a lender’s title insurance policy.
Mr. Penta relayed that request to Cowlitz County Title. Arlene Reynolds,
a title officer with Cowlitz County Title, then prepared the legal
description for the preliminary commitment for title insurance for that
lender’s policy. (CP 354-356)

Mr. Penta acted as escrow for the transaction. The escrow

instructions signed by both parties instructed him to rely on the legal



descriptions contained in the preliminary commitment that Ms Reynolds
prepared. (CP 451, 459)
Mr. Penta prepared a Statutory Warranty Deed for the
transaction. The younger Mr. Radakovich signed it on February 22, 2006.
Mr. Wilson also signed the deed as follows:
Approved and accepted

/s/ Stephen Jeffrey Wilson
STEPHEN JEFFREY WILSON

The deed contained the following legal description
PARCEL A:

Lot 2 of short subdivision No. 91-001, as recorded
in Volume 6 of short plats, page 83, under
Auditor’s File No. 910204032; and being a portion
of the George Barlow D.L.C.; together with all
tidelands of the second class, situated in front of,
adjacent to or abutting the above described uplands
and as conveyed in Parcel “J” of said deed, Volume
977, page 242 (fee no. §400924042).

PARCEL B:

All that portion of George Barlow D.L.C. and
George Fisher D.LC. lying outside of Columbia
River Dike of Consolidated Diking Improvement
District No. 1, said dike being described by Deed
in Volume 121, page 391, Auditor’s File No.
51256;

EXCEPTING THEREFROM that portion lying
northerly of a line that is parallel to and 1,765.70
feet south of the south line of Section 22,
Township 8 North, Range 3 West of the W.M.



The deed also noted that each parcel identified in the legal description was
a separate tax parcel. Parcel A was identified as tax parcel No. 1-713-
0100 while Parcel B was No. 1-714-0100. (CP 376-77) Mr. Wilson had
seen the legal description before he signed the Deed, and he read it before
he signed the deed. He also signed a Promissory Note and Deed of Trust
for the loan from Twin City Bank. The Deed of Trust contains the same
legal description as that on that on the Deed. The Deed was recorded on
February 23, 2006. (CP 360, 422-430)

c¢. The 2012 Transaction.

The Port of Longview (the Port) became interested in
acquiring the tidelands in front of Parcel B. It obtained a title guarantee
from Chicago Title Insurance Company in June of 2011. That document
stated that those tidelands were owned by Terra Firma. (CP 209, 215-219)

On January 9, 2012, Mr. Wilson entered into a purchase
and sale agreement with the predecessor of Barlow Point Land Company,
LLC, (Barlow Point), to sell the property he had acquired from Terra
Firma for $755,000.00. (CP 366) Meanwhile, Terra Firma conveyed the
tidelands abutting Parcel B to Keystone on January 30, 2012. (CP 7)

Cowlitz County Title was asked to prepare a preliminary

commitment for title insurance for the transaction. Barlow Point’s



surveyor questioned whether Mr. Wilson actually owned the tidelands
abutting Parcel B. Seth Woolson, the attorney for Barlow Point, asked
Terry Woodruff at Cowlitz County Title to clarify the ownership. Cowlitz
County Title’s Terry Woodruff prepared a chain of title certificate for the
tidelands abutting Parcel B that did not mention the 2006 transaction
between Terra Firma and Mr. Wilson. (CP 349, 396, 605-06) Mr.
Woodruff later changed his conclusion on February 8, 2012, to state that
Mr. Wilson did own the tidelands in front of Parcel B and that Cowlitz
County Title would insure the conveyance of those tidelands. (CP 351,
399)

Mr. Wilson executed a statutory warranty deed in favor of
Barlow Point that was recorded on February 16, 2012. The legal
description is identical to that attached to the 2006 Deed. (CP 58) Barlow
Point and the Port subsequently entered into a boundary line agreement.
(CP 226-239)

d. Course of Proceedings.

Barlow Point and the Port both sued to quiet title in the
tidelands abutting Parcel B. (CP 3-29) Keystone answered. (CP 30-31)
Barlow Point and the Port then moved for summary judgment. (CP 32-79)
The parties introduced declarations from three persons on

how the language of the legal description on the 2006 Deed should be



interpreted. Barlow Point and the Port submitted a declaration from
Calvin Hampton, an associate of Mr. Wilson who is a surveyor. He based
his analysis on Mr. Wilson’s assertion that he — Mr. Wilson — wanted the
tidelands in the 2006 transaction. (CP 344) He interpreted the phrase “and
as conveyed in Parcel “J” of (the 1984 Deed)” in the description of Parcel
A in the 2006 Deed to mean all tidelands described in “J” the 1984 Deed
that Terra Firma owned at the time of the 2006 transaction. He made this
statement in the absence of any language in the deed to that effect. He
acknowledged that the use of virtually the same phrase in the Exception
Deeds would mean that International Paper Realty Corporation was
conveying all the tidelands that it owned at the time notwithstanding the
fact that the same language was used in five of the six Exception Deeds
and that such an interpretation of the language would mean that
International Paper Realty Corporation had conveyed the same tidelands
multiple times. (CP 344)

Keystone presented a declaration from Dennis Gish, a title
officer with approximately thirty-seven years of experience. (CP 297) He
concluded that the absence of any reference to tidelands in the description
for Parcel B meant that those tidelands were not conveyed. He first noted

that tidelands can have fee simple ownership independent of the



ownership of abutting uplands. He rejected Mr. Hampton’s conclusion
because that was not what the description said. (CP 301-303)

Mr. Gish, Mr. Hampton, and Mr. Woodruff each stated that
if he had prepared the legal description for Parcel B and wanted to indicate
that the tidelands in front of that parcel were being conveyed, he would
have placed language referring to those tidelands in the legal description
of Parcel B in some fashion. (CP 302, 343, 349)

The trial court granted the plaintiffs’ summary judgment
motion and quieted title in plaintiffs to the tidelands abutting Parcel B.
(CP 550-557) Keystone appealed. The Court of Appeals affirmed.

V. Argument.
a. Introduction.

The decision of the Court of Appeals conflicts with several
decisions of the Supreme Court and the Court of Appeals. It also presents
an issue of substantial public interest. Therefore, the Supreme Court
should take review of the matter. RAP 13.4(b)(1), (2), (4)

b. The Decision of the Court of Appeals Conflicts with Well

Established Authority on Interpretation of Deeds and on Determining

Whether a Deed is Ambiguous.

The Court of Appeals utilized extrinsic evidence to rule that

the 2006 Deed included the tidelands abutting Parcel B. To do so, it had to



rule that the legal description within the 2006 Deed is ambiguous. It
recognized that the description could be interpreted such that those
tidelands were not included within the grant of the 2006 Deed. It then
indicated that the phrase “and as conveyed in Parcel ‘J*” of the 1984 Deed
could possibly refer to all tidelands that Terra Firma owned at the time.
Opinion, p 12 The 2006 Deed could not be interpreted to refer to all
tidelands that Terra Firma owned because that would amount to a strained
and forced interpretation that would require adding language to the
description that simply is not there. The decision therefore conflicts with
decisions from both the Supreme Court and the Court of Appeals.

While the goal of the process of interpretation is to
effectuate the parties’ intentions, those intentions must be derived in the
first instance from the four corners of the deed and its language. Hanson
Industries, Inc., v. County of Spokane, 114 Wn.App. 523, 527, 58 P.3d 910
(2002); Newport Yacht Basin Association of Condominium Owners v.
Supreme Northwest, Inc., 168 Wn.App. 56, 64, 277 P.3d 18 (2012). The
words within a deed must be given their ordinary meaning. McKillop v.
Crown Zellerbach, Inc., 46 Wn.App. 870, 873, 733 P.2d 559 (1987). If that
language is unambiguous, extrinsic evidence cannot be considered to
determine the deed’s meaning. Zobrist v. Culp, 95 Wn.2d 556, 560, 627

P.2d 1308 (1981); Sunnyside Valley Irrigation District v. Dickie, 149
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Wn.2d 873, 880, 73 P.3d 369 (2003); Newport Yacht Basin Association of
Condominium Owners v. Supreme Northwest, Inc., supra, 168 Wn.App. at
69-71.

The language in a deed is ambiguous only if it is capable of
two or more meanings. Hoglund v. Omak Wood Products, Inc., 81
Wn.App. 501, 504, 914 P.2d 1197 (1996). When a court is called upon to
interpret a deed, it applies the same principles as it would to any other
contract. Alby v. Banc One Financial, 119 Wn.App. 513, 518, 82 P.3d 675
(2003). That means that, just as with a contract, an ambiguity in a deed
cannot be created by a strained or forced construction. E-Z Motor Loader
Trailers, Inc. v. Travelers Indemnity Co., 106 Wn.2d 901, 907, 726 P.2d
439 (1986); Eurick v. Pemco Insurance Co., 108 Wn.2d 338, 341, 738 P.2d
251 (1987) Furthermore, an interpretation of an instrument cannot be
based on language that is simply not present. Bank of East Asia v. Pang,
140 Wash. 603-610-11, 249P. 1060(1926), City of Seattle v. Northern
Pacific Railway, 12 Wn.2d 247, 260, 121 P.2d 382 (1942)

The Court of Appeals stated that the legal description was
ambiguous because the phrase “and as conveyed in Parcel ‘J°” of the 1984
deed in the description of Parcel A could include all tidelands then owned
by Terra Firma, including those abutting Parcel B.  This latter

interpretation cannot be adopted because it requires insertion of additional

11



language into the legal description. It would have to read “and all
tidelands now owned by Terra Firma described in Parcel “J” of the 1984
deed” for this interpretation to be possible.

In summary, the legal description cannot be ambiguous
because only one meaning is possible—that the tidelands abutting Parcel
B were not included in the grant. The other interpretation that the Court of
Appeals allowed was possible cannot create an ambiguity because it is
strained and forced and because it requires adding language to the
description that is not there. The Court of Appeals ignored decisions of
the Supreme Court and the Court of Appeals in coming to a contrary
conclusion. The Supreme Court should take review of the matter for that
reason.

c. The Decision of the Court of Appeals Conflicts with

Decisions of the Supreme Court and the Court of Appeals on

Allowing Consideration of Extrinsic Evidence.

The decision of the Court of Appeals also violates well
accepted rules for use of extrinsic evidence to interpret a deed. As the
Court stated in Hollis v. Garwall, 137 Wn.2d 683, 697, 974 P.2d 836
(1999), extrinsic evidence can be used to illuminate what was written, not
what was intended to be written. It can also not be used to vary,

contradict, or modify the written word. The Court of Appeals adhered to
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this view in Newport Yacht Basin Association of Condominium Owners v.
Supreme Northwest, Inc., supra, 168 Wn.App. at 70. The Opinion outlines
the extrinsic evidence and concludes that the parties intended to transfer
the tidelands abutting both Parcel A and Parcel B in the 2006 deed. This
evidence does not illuminate what actually was written. At best, it only
shows that the parties may have intended to insert language into the deed
to include the tidelands abutting Parcel B in the legal description, which,
of course, they did not do. In this way, the Opinion utilizes extrinsic
evidence merely to show what was intended to be written and was not. In
this way, the decision conflicts with well established decisions of the
Supreme Court and the Court of Appeals.

d. The Court of Appeals Affirmed the Grant of a Motion for

Summary Judgment although the Materials Showed the Existence of

Genuine Issues of Material Fact.

A reviewing court reviews the grant or denial of a
motion for summary judgment de novo, making the same
determination as does the trial court. Summary judgment can only
be granted when there is no genuine issue of material fact. The
facts and all reasonable inferences from those facts must be viewed
in the light most favorable to the non-moving party. Ruvalcaba v.

Kwang Ho Baek, 175 Wn.2d 1, 6, 282 P.3d 1083 (2012) These

13



principles have been set out in a host of other cases decided in both
the Supreme Court and the Court of Appeals. The Court of
Appeals decision simply ignores the factual issues that permeate
the record. The decision therefore is at odds with decisions of both
the Supreme Court and the Court of Appeals.

Much of the extrinsic evidence upon which the
Court relied came from interactions between Mr. Wilson and the
younger Mr. Radakovich after the transaction when the younger
Mr. Radakovich attempted to exercise an option to repurchase that
Mr. Wilson agreed he orally gave. The younger Mr. Radakovich
may have been interested in purchasing the tidelands abutting
Parcel B. But he stated that he initially believed that the tidelands
abutting Parcel B were not conveyed in the 2006 deed and that any
contrary information came from David Feinauer, a representative
of the Port of Longview. (CP 331-33) The Court of Appeals
recognized the testimony of the younger Mr. Radakovich.
Opinion, p. 9 This created an issue of fact as to what the parties
intended when they entered into the transaction.

Representatives of the Port claimed that the elder
Mr. Radakovich said in a meeting that he didn’t believe that he had

any ownership in the tidelands abutting Parcel B. John Van
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Vessem was at the aforementioned meeting with Port personnel
and testified that the elder Mr. Radakovich made no statements
about whether Terra Firma, Inc., owned the disputed tidelands.
(CP 291) The Opinion, at page 17, ignores Mr. Van Vessem'’s
account of the meeting, or, perhaps weighs the testimony. The
latter, of course, is impermissible. Hungerford v. Department of
Corrections, 135 Wn.App. 240, 250, 139 P.3d 1131 (2006)

The elder Mr. Radakovich also filed for bankruptcy
protection and alleged in his schedules that Terra Firma, Inc., had
no value. This statement might be helpful if he had been involved
in the 2006 transaction. But both he and the younger Mr.
Radakovich testified that he had no involvement in the 2006
transaction. The elder Mr. Radakovich also stated that he had not
seen the legal description to the deed prior to the filing of this suit.
(CP 327-33) Viewed in the light most favorable to Keystone, this
evidence has no particular value because of the lack of
participation of the elder Mr. Radakovich in the 2006 transaction.

Mr. Wilson claimed that he needed the area of the
tidelands to establish the twenty acres he claims to have been
entitled to according to the purchase and sale agreement between

him and Terra Firma. After the tidelands abutting Parcel B were
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conveyed to Keystone, the Cowlitz County Assessor established a
tax parcel for this land. It consists of 6.26 acres. (CP 290)
According to Calvin Hampton, the total area of Parcel A and its
tidelands along with Parcel B without its tidelands amounts to
approximately nine acres. (CP 192) Therefore, there is an issue of
fact as to whether Mr. Wilson would get twenty acres even with
even with the tidelands abutting Parcel B.

The Court of Appeals credited Mr. Wilson’s
testimony that he received an appraisal from the elder Mr.
Radakovich prior to the 2006 transaction that discussed the
tidelands at issue. Opinion, p. 16 But both Radakoviches denied
that the elder Mr. Radakovich had any involvement in the
transaction, and the appraisal makes no reference to tidelands. (CP
327-33; CP 503)

The Opinion refers to litigation between the parties
in 2008. But as Mr. Wilson conceded, that litigation had nothing to
do with the tidelands at issue or title to them. (CP 374)

Mr. Wilson claims to have used the tidelands
abutting Parcel B for his “duck boat” business after 2006. His
doing so, however, is perfectly consistent with his attempting to

establish the use by adverse possession.
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The Court of Appeals Opinion also discusses Mr.
Wilson’s paying taxes on the disputed tidelands. Did he? Once
again, a new tax parcel was created for the tidelands after they
were conveyed to Keystone. Furthermore, there was no testimony
from the Cowlitz County Assessor that the disputed tidelands are
part of the tax parcel that Mr. Wilson did obtain. Viewed in the
light most favorable to the non-moving party, therefore, Mr.
Wilson did not pay taxes on the disputed tidelands.

The Court of Appeals also noted that Terra Firma
did not reserve any access to the disputed tidelands in the deed.
This doesn’t matter because tidelands can be accessed from the
water, as all concede. (CP 346)

e. The Court of Appeals Did Not Address Objections

to the Evidence Made by Keystone.

The Opinion rejected two arguments made by
Keystone on the basis that they were not supported by references
to the record or argument. One issue was Keystone’s objection to
consideration of post-transaction statements by the Radakoviches
because they were hearsay. The second was Keystone’s contention
that Mr. Wilson had waived any right under the purchase and sale

agreement to claim entitlement to twenty acres—or to claim that

17



the verbiage to that effect in the purchase and sale agreement could
affect the parties’ intentions. The rulings were incorrect because
Keystone had in fact supported both arguments with citations to
the record and suitable authority. Appellant’s Brief, pps. 24-30,
38-39

In any event, those rulings are inconsistent with the
Supreme Court’s opinion in State v. Olson, 126 Wn.2d 315, 323,
893 P.2d 629 (1995) interpreting RAP 1.2(a). The rule and the
decision make it clear that all decisions are to be made on the
merits, and that technical defects should not preclude such a
decision when the nature of the appeal is clear, when issues are
argued in the brief, and when citations are supplied.

f. The Questions Presented Here Are Matters of

Public Interest.

The decision of the Court of Appeals also has
general interest for the public and for all persons dealing with and
having any hand in real estate transactions. Persons preparing
deeds and the legal descriptions to those deeds should take great
care to reflect the parties’ intentions as accurately as possible.
Parties reviewing deeds should have the same concern. Mr. Wilson

reviewed and approved the legal description that the Court believes
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is ambiguous. (CP 7, 360) Dennis Gish, Calvin Hampton, and
Terry Woodruff each testified that he would have put language in
the description to Parcel B to make clear that abutting tidelands
were part of the grant if that is what the parties intended.
Furthermore, persons dealing with the deed record should be able
to rely on what an instrument says without having to canvass the
parties to determine their intentions which are not clearly
expressed in the deed. The Court’s decision announces a retreat
from these salutary rules. Since the issues presented raise
questions of substantial public interest, the Supreme Court should

take review of this case.

1

111

11

19



VI.  Conclusion

The decision of the Court of Appeals was not correct and
also conflicts with decision rendered by the Supreme Court and the
Court of Appeals. The issues presented also raise issues of public
interest. Therefore, the Supreme Court should take review of this
matter. After due consideration, the Supreme Court should reverse
the decision of the trial court and remand the matter with directions
to quiet Keystone’s title to the disputed tidelands.

DATED this z day of December, 2015.
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Appendix 1

FILED
| »CUURDTIRF,APPEALS
IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON " !

2BISSEP -9 AM{1: 56
DIVISION II A1 56

o - STATE AN WASHINGTON
BARLOW POINT LAND CO. LLC. a No. 46080'7'@;&\ | -

Delaware limited liability company; and PORT @TY \

OF LONGVIEW, a municipal corporation, \

Respondents, ' | \

KEYSTONE PROPERTIES I, LLC., a UNPUBLISHED OPINION
Washington limited liability company, '

V.

Appellant.

MELNICK, J. — Keystone appeals from the trial court’s order granﬁng summary judgment
to Barlow Point Land Company LLC (Barlow Point) and the Port of Longview (the Port) and
quieting title to disputed tidelands.

In 2006, Terra Firma, Inc. (Terra Firr_na), a company owned by a father, Robert Radakovich
(Radakovich I), and his son, Robert Radakovich (Radakovich II), c.onveyed two par;:els of its land
to Stephen Jeffrey Wilson. In 2012, ;Vilson conveyed both parcels to Barlow Point. Barlow Point
then conveyed a pbrtion of Vthe tidelands' of one of the parcels to the Port. A few weeks later,
Terra Firma attempted to convey the tidelands of the same parcel to Keystone Properties I LLC
(Keystone). Barlow Point and the Port jointly filed a cbmplaint against Keystoﬁe to quiet title to
the disputed tidelands. .The trial court concluded tha'; ambiguities existed in the 2006 deed as to
whether it included the disputed tidelands. The trial court found that extrinsic‘ evidence

demonstrated the parties intended to convey the disputed tidelands through the 2006 deed.

I Tidelands are submerged lands affected by the ebb and flow of tides. First class tidelands are

“located within city limits or within two miles of city limits. CP at 188. Second class tidelands are
located more than two miles from city limits. The tidelands abutting Parcel B are second class
tidelands because they were initially more than two miles from Longview city limits.
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46080-7-11

Keystone argues that the trial court erred by granting summary judgment because the 2006
deed to Wilson is not émbiguous and the trial court erred when it coﬁsideyed extrinsic evidence to
determine whether the parties intended to convey the disputed tidelaﬁds in the 2006 dee&. We
agree ‘with the trial court that the ZQO6 deed is ambiguous; therefore, it did not err by coﬁsideﬁng
extrinsic evidence. Because the ek’;rinsic evidence demonstrates that the parties intended to
convey the disputed. tidelands in the 2006 deed and no genuine issue of maferial fact exists, we
affirm. |

FACTS

L OVERVIEW

Radakovich I and Radakovich Il owned multiple parcels of land constituting over 300 acres
along the Columbia River in Cowlitz County. In 2006, the Radakoviches, through their company
Terra F irma, conveyed the only two waterfront parcels it owned to Wilson by statutory warranty
deed (“2006 deed™). The legal description in the 2006 deed describes the parcels as follows:

‘ vParcel A:
Lot 2 of short subdivision no. 91-001, as recorded in volume 6 of short plats, page .

83, under auditor’s file no. 910204032; and being a portion of the George Barlow
D.L.C,; :
Together with all tidelands of the second class, situated in front of, adjacent to or

abutting the above described uplands and as conveyed in Parcel “J” of said deed,
volume 997, page 242 (Fee No. 840924042).

Parcel B:
All fhat ﬁortion of George Barlow D.L.C. and George Fisher D.L.C. lying outside

of Columbia River Dike of consolidated diking improvement district no. 1, said
dike being described by deed in volume 121, page 391, auditor’s file no. 51256;
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Excepting thercfrofn that portion lying northerly of a line that is parallei to and

1,765.70 feet south of the south line of section 22, township 8 north, range 3 west

of the WM.

Situate in Cowlitz County, State of Washington.

Clerk’s Papers (CP) at 103. From 2006 to 2012, Wilson used the parcels, including the tidelands
abutting and adjacent to Parcel B (Parcel B tidelands). |

In 2010, Terra Firma lost' its remaining parcels to foreclosure and the Port purchased them
ata trus;[e;e’s sale. In November 2011, after a preliminary title report suggested that Terra Firma
still owned the Parcel B tidelands, the Port offered Radako;/ich I $10,000 for a qliitclaim deed
conveying any interest he may have in the Parcel B tidelands. Radakovich I did not accept the

. offer. }

Shortly thereafter on December 21, 2011, Radakovich I filed for bankruptcy. Radakovich.
I did not list the Parcel B tidelands in the bankrupfcy schedules. He listed Terré Firma as a
dissolved corporation with zero value.

On January 9, 2012, Wilson entered into a purcilase and sale agreement with Barlow Point
to convey all the land he had purchased from Terra Firma. On Febniary 14, 2012, Wilson
conveyed Parcel A and Parcel B to Barlow Point, using the legal description from the 2006 deed.
Later in 2012, Barlow Point conveyed a portion of the Parcel B tidelands to the Port. |

On January 25,2012, Terra Firma executed a statutory war‘rar'1ty deed conveying the Parcel
B tidelands to Keystone for $10.
1L SUMMARY JUDGMENT

‘Barlow Point and the Port jdintly filed a complaint against Keystone to quiet title to the
Parcel B tidelands. The primary issue before the trial court was whether the 2006 deed tc; Wilson

conveyed the Parcel B tidelands to Wilson, or whether Terra Firma retained ownership.
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Barlow Point and the Port moved for sumﬁmy judgment on three bases. First, they argued
that the 2006 deed unambiguously conveyed the Parcel B tidelands to Wilson because the language
used in the description of Parcel A included the Parcel B tidelands. Second, to the extent the 2006
deed is ambiguous, they argued extrinsic evidence demonstrated that the parties intended to convey
the Parcel B tidelands‘ to Wilson. Third, they argued the Parcel B tidelands were conveyed to
Wilson in the 2006 deed pursuant to the Wardell? doctrine.

| In support of their motion for summary judgmenf, Barlow Point and the Port submitted, in

relevant part, the declarations of Wilson; Calvin Hampton, a licensed land sur\}cyor;. and Norm
Krehbiel, Chief Operating Officer for the Port. In response to Barlow Point and.the Port’s motion
for summary judgment, Keystone submitted evidence in the form of declarations and deposition
testimony. The following facts are derived from the declarations, deposition testimony, and
exhibits,

A, Wilson’s Declaration

Wilson stated that, prior to signing the 2006 deed, the Radakoviches provided him with a
tax appraisal of Parcel A and Parcel B that included the Parcel B tidelands. From the time of the
2006 deed until Wilson conveyed the parcels to B‘arlow Point in 2012, Wilson paid all of the
property tax for Parcels A and B. This area encompassed ?111 river frontage and tidelands of both
parcels.

The purchase and sale agreement between Terra Firma and Wilson, signed on January 13,'
2006, specified that Wilson would receive “‘a minimum of 20 acres.”” CP at 82. Wilson stated

that “[t]he only way that a ‘minimum of 20 acres’ is achieved is by the inclusion of the [Parcel B]

2 Wardell v. Commercial Waterway Dist. No. 1 of King County, 80 Wash. 495, 141 P. 1045 (1914)
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tidelands.” CP ét 82. The purchase and sale agreement did not reserve any tidelands to Terra
Firma.
From 2006 to 2012, Wilson continuously used the tidelands. He operated a duck boat
| business, and used the tidelands to launch and stage his boats. Wilson a’lso submit_ted five mooring
buoy applications to the state for locations on the Parcel B tidelands. The Radakoviches “never
.came near” the tidelands during'this time, nor did they objéct to Wilson’s use of the tidelands. CP
at 87.
Two days prior to signing the purc;hase and sale agreement, Radakovich II.sent Wilson an
. e-mail stating, “Do you Want to extend me an optionvto buyback [sic] in case of a suitor for the
whole property? You will also be in negotiation with the Port on the tidelands I think when they
" come to the table.” CP at95. In July 2006, Radakovich II copied Wilson on ‘an e-mail to his
attorney in which he referred to Wilson as the owner of “the tidelands.” CP at 105. |
In early Octqber 2006, Radakovich II offered .Wilson “$100,000 for the water frontage
from the road to the beach east to the property line at the BPA towers,” a reference to the Parcel B
tidelands. CP at 84. In late October 2006, Radakovich II sent Wilson an option agreement that
included a map describing the tidelands Radakovich II wanted to purchase. | It included the Parcel
B tidelands. After Wilson refused to sign the option agreement, Rad‘akovich‘II approached Wilson
with a. new offer that again indicated that the tidelands Radakovich II sought to purchase from_
Wilson included the Parcel B tidelands. Following Wilson’s refusal of this offer, Radakovich II
sent Wilson e-mails that included fhe following statements: |
I need to get tile tidelands back for many reasons including my own sanity Jeff. I
made a mistake not paying Duncan to survey out the tidelands when we executed
this deal. I could not afford it and unnécessarily handed you control of the

waterfront access. . .. -

I need the tidelands back to survive, . . .
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I am on the edge of my life and I need those damn tidelands back . . ..

I am tired and trying to bridge a chasm of vast expanse and I can’t do it without those damn
tidelands back. '

CP at 85, 86..
In 2008, Terra Firma commenced litigation against Wilson regarding easements o&er Terra
Firma’s remaining parcels. During that litigation, the Radakoviches never asserted an ownership |
interest in any portion of the tidelands, including the Parcel B tidelands. The trial court in that
| casé granted a preliminary injunction preventing Wilson from entering the Radakoviches’ property
“for any reason other than accessing his tidelands.” CP at 86. A map admitted and uséd during
the 2008 trial indicated the Parcel B tidelands belonged to Wilson.
| Radakovich I filed for bankruptcy in December 2011. He did not list the Parcel B tidelands
* as his property in the bankruptcy schedules.> He listed Terra Firma as a dissolved corporation with
zero value. -
B. Hampton’s Declaration
Hampton reviewed the title hisfory of the parcels. Hé opined that as of 2012 the Parcel B
tidelandé belonged to Wilson and that Terra Firma and Keystone had no ownership interest.
- Hampton also noted that Wilson could not have received 20 acres as promised in fhe purchase and
sale agreement unless the Parcel B tidelands were conveyed in the 2006 deed.
Hampton further opined that the Parcel B tidelands were “expressly included within the
legal description” of Parcel A because the language “and as conveyed in.Parcel J of said Deed,
Volume 977, page 242, (Fee No. 840924042)” included all of the Parcel B tidelands. CP at 190

(quoting CP at 103). Hampton reached this conclusion because the conveyance of the Parcel A

3 The bankruptcy records were attached as an exhibit to Wilson’s declaration.
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tidelands was complete without the additional language referencing Parcel J; thus, the purpose of
the second portion of the conveyance following the word “and” was to convey separate additional
tidelands. CP at 190. |

" Hampton also provided an explanation for the reference to Paréel J. In 1923, the State of
Washington sold 3.65 miles of tidelands to Long Bell Lumber Company. The legal description of
the tidelands included the Parcel B tidelands. Long Bell Lumber Co?npany, under the name
International Paper Company, lat¢f sold a larg.e amount of its tidelands to International Paper
Realty Corporation. Parcel J is among the parcels included in the deed to International Paper
Realty Corporation. According to Hampton, the portioﬁ of land comprising the Parcel B tidelands
is included within Parcel J. In 1987, International Paper Realty Corporation conveyed some of its
tidelands to Radakovich I. That deed iﬁcluded tidelands described as “Parcel H,” wflich is the “the
same as ‘Parcel J’ in the previous [d]eed with the exception of some tidelands that had beep sold
off. Parcel H convey[ed] to . . . Radakovich [I] that portion of the ‘Parcel J’* tidelands that are in
front of the Wilson property [the Parcel B tidelands].” CP at 191. Therefore, according to
Hampton, when Terra Firma conveyed the tidelands described in Parcei J to Wilson, it conveyed’
the Parcel B tidelands.

C. Krehbiel’s Declaration
In November 2011, Krehbiel attended a meeting in which tﬁe Port offered Radakovich I

$10,000 for a quitclaim deed to convey any interest he may have had iﬁ the Parcel B tidelands.
Kfehbiel provided Radakox‘/ich I with a preliminary title report sﬁggesting Terra Firma owned the
Parcel B tidelands. At that time Radakovich I “responded that he no longer owned the tidelands.”

CP at 210.
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D. Reynolds’s Depositioh

Arlene Reynolds, a title officer for Cowlitz County Title Company, prepared the legal
dcscriptiqns for the 2006 deed. She admitted to using legal descriptions from a.previous deed.
Reynolds did not recéll discussing the legal descriptions with the parties and did not know why
the legal description fo.r Parcel A included reference to tidelands but the legal description for Parcel
B did not. |

E. Wobdruff’ s Deposition

Woodruff stated that when he first examined the title hist01:y of the Parcel B tidelands,. he
excluded the 2006 deed to Wilson and certified that Terra Firma conveyed the Parcel B tidelands
to Keystone in 2012. Woodruff coula not-offer an explanation as to why he excluded the 2006
deed to Wilson. But, Woodruff explained that upon further examination, he bélieved that the
phrase “[a]nd as conveyed under Parcel J” in the 2006 deed conveyed to Wilson the same tidelands

- that were conveyed under Parcel J, which includes the Parcel B tidelands. CP at 350. He agreed

that, “unfortunately” the language‘ would also include. other Parcel J tidelands that had already been
conveyed to other parties in previous years. CP at 351.

F. Gish’s Declaration

Dennis Gish, a title officer with Columbia Title Agency opined that the Parcel B tidelands
were not iﬁcludcd in the 2006 deed to Wilson. The “absence of any réference to the tidelands in
.the legal definition of Parcel B or any indication that the tidelands abutﬁng or adjacent Parcel B
would be conveyed means that those tidelands were not part of the grant of that deed.” CP at 301.
Gish believed his opinion was “consistént with the history of how these particular tidela’nds have
been described and éonveyed” because the portion comprising the Parcel B tideland was described

as a separate parcel in the deed from International Paper Company to International Paper Realty
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Corporation. CP at 302. The 1987 deed from International Paper Realty Corporation to
Radako;lich I also described the tidelands as a separate parcel. Because “all deeds conveying the
tidelands have taken pé,ins to describe them with specificity,” the absence of a reference to the
Parcel B tidelands in the 2006 deed to Wilson means that the tidelands were not conveyed. CP at
303.

G. Radakovich I’s and Radakovich II's Declarations

Radakovich I declared that he was not involved in the 2006 transaction with Wilson.

Radakovich II stated that prior to the 2006 deed, Wilson never expressed a desire to
purchase tidelands or a belief that he would be purchasing tidelands. He.corroborated Radakovich
I’s statement that Radakovich I was not involved in the 2006 transaction with Wilson. Radakovich
II explained that he based his reference to the tidelands in his e-mails to Wilson on information

' from an associate of the Port in 2006. Prior to receiving this information, he bélieved that Terra
Firma still owned the Parcel B tidelands. Radakovich II also said that the previous litigation
between Terra Firma and Wilson did not address what was conveyed in the 2006 deed.’
'H. Van Vessem’s Declaration |

Van Vessem, Keystone’s managef, also attended the 2011 meeting between the Pprt and
Radakovich I. Van Vessem recalled that Radakovich I did not state that he no longer owned the
tidelands in response to the Port’s November 2011 offer. He also said that Cowlitz County
‘established a new tax parcel for the Parcel B tidelands in 2012.

The trial court granted Barlow Point and the Port’s métion for summary judgment. It also
granted their motion to quiet title. The trial court concluded that the 2006 deed was ambiguous as
to whether the Parcel B tidelands were included in fhe conveyance -to Wilsén. The trial court

resolved the ambiguity by considering extrinsic evidence, which it concluded demonstrated Terra
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Firma’s intent to convey the Parcel B tidelands to Wilson in the 2006 deed. Alternatively, the trial
court also grantéd Barlow Point and the Port’s motion for summary judgment under the Wardell
doctrine. Kéystone appeals.
ANALYSIS
L STANDARD OF REVIEW

We review an order for'_summary judgment de novo, engaging in the samé inquiry as the
tﬁal court. Jones v. Allstate Ins. Co., 146 Wn.2d 291, 300, 45 P.3d 1068 (2002). Summéry
judgment is proper if “the pleadings, depositions, answérs to interrogatories, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any material fact
and that the moving party is entitled to a judgment as a matter of law.” CR 56(c). We construe
all facts and their reasonable inferences in the light most favorable to the nonmoving party. Jones,
146 Wn.2d at 300.

A party moving for summary judgment bears the burden of demonstrating that there is no
genuine issue of material fact. Atherton Condo. Apartment-Owners Ass'n Bd. of Dirs. v. Blume
Dev. Co., 115 Wn.2d 506, 516, 799 P.2d 250 (1990). “A material fact is one upon which the
outcome of the litigation depénds in whole or in part.” Atherton, 115 Wn.2d at 516. If the moving
party satisfies its bu;'den, the nonmo?ing party must present»evidencé demonstrating that a material
fact femains in dispute. Atherton, 115 Wn.2d at 516. The nonmoving pé.rty may not rest on
allegations or denials frorh the pleadings. CR 56(e). The fesponse, by affidavits or as otherwise |
provided under CR 56, must set forth specific facts that reveal a genuine issue for trial. Grimwood
v. Univ. of Puget Sound, Inc., 110 Wn.2d 355, 359, 753 P.2d 517 (1988). “[CJonclusory statements
of fact will not suffice.” Grimwood, 110 Wn.2d at 360. If the nonmoving party fails to demonstrate

that a material fact remains in dispute, and reasonable persons could reach but one conclusion from
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all the evidence, then summary judgment is proper. Vallandigham v. Clover Park Sch. Dist. No.
400, 154 Wn.2d 16, 26, 109 P.3d 805 (2005).
II. AMBIGUITY
~ Keystone first érgues that the 2006 deed is not ambiguous. We disagree. ‘Because_ the

2006 deed is capable of more than one fair and reasonable interpretation, it is ambiguous.

A. Construing a Deed |

The interpretation of a deed is a mixed question of fact and law: the parties’ intention is a
qugstiop of fact, while the legal consequence of that intention is a question of law. Newport Yacht
Basin Ass’n of Condo. Owners v. Supreme Nw., Inc., 168 Wn. Apﬁ. 56, 64, 277 P.3d 18 (2012).
We apply principles of contract interpretaﬁon when interpreting deeds. Edmonsonv. Popchoi, 155
Wn. App. 376, 386, 228 P.3d 780 (2010). “[Dleeds are construed to give effect to the intentions
of the parties, and parﬁcular attention is given to the inteﬁt of the grantor when discerning the
meaning of the entire document.” Zunino v. Rajewski, 140 Wn. App. 215,222, 165 P.3d 57 (2007).
Generally, we glean the parties’ intentions from the laﬂguage of the deed as a whole, giving

1

meaning to “‘every wofd if reasonably possible.”” Newport Yacht, 168. Wn. App. at 64 (quoting
Hodgins v. State, 9 Wn. App. 486, 492, 513 P.2d 304 (1973)).
B. The 2006 Deed is Ambiguous _
» Arhbiguity is a question of law. Hoglund v. Omak Wood Prods., Iné., 81 Wn. App. 501,
504, 914 P.2d 1197 (1996). A statement is ambiguous if it is capable of two or more meanings.
Newport Yacht, 168 Wn. App. at 66. A deed is ambiguous if, reading the deed as a whole, two or
rﬁore reasonable interpretations are possible. GMAC v. Everett Chevrolet, Inc., 179 Wn. App. 126,

135, 317 P.3d 1074, review denied, 181 Wn.2d 1008, 335 P.3d 941 (2014). Here, the language of

~ the 2006 deed is capable of two or more reasonable interpretations.
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To determine which tidelands were conveyed in the 2006 deed requires us to interpret the
phrase, “and as conveyed in Parcel J of said deed, volume 997, page 242 (Fee No. 840924042).”
CP at 103. This phrase is susceptible to more than one meaning. It could refer to only the tidelands
situated in front of, adjacent to, or abutting Parcel A or it could refer to separate tidelands in
addition to the tidelands situated in front of, .adj acent to, or abutting Pafcel A.

As to the former interpretation, the phrase could simply mean that the tidelands adjacent to
Parcel A were also conveyed in Parcel J, and does not include any tidelands other than those
adjacent to Pax_cel A. In that sense, the phrase “and as conveyed in Parcel J” merely represents an
atterhpt to include all conceivable tidelands associated with or near Parcel A as part of the
conveyance of the uplands. CP vat 103. Accordiﬁgly, the absence of reference to tidelands in the
Parcel B description could mean that the Parcel B tidelands were not cohveyed.

But, as to the latter interpretation, in light of the history of Parcel J as provided by Hampton,
it is reasonable that Parcel J describes all of the tidelands Terra Firma owned as conveyed to
Radakovich I in 1987 by International Paper Reality Corporation, except some tidelands that had
been c_qnveycd to other 1;arties. Because it is undisputed that Terra Firma already owned the land
comprising the Parcel B tidelands as a result of the 1987 conveyance, its later conveyance of the
tidelands “as descﬁbed in Parcel J” could include the disputed portion of tidelands adjacent to
Parcel B, separate and. distinct from those tidelands adjacent to Parcel A. Q

By giving meaning to every word in the 2006 deed, it is susceptible to at least two

reasonable interpretations. Therefore, the 2006 deed is ambigubus.

12.
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[II.  EXTRINSIC EVIDENCE
| A Admissibility of Extrinsic Evidence ?
Extrinsic evidence will not be considered where the plain language of a deed is -
unambiguous. Newport Yacht, 168 Wn. App. at 64. But, where amBiguity ex.ists, extrinsic
evidence is admissible to determine the parti.es’ intent. Sunnyside Valley Irrigation Dist. v. Dickie, ‘
149 Wn.2d 873, 880, 73 P.3d 369 (2003). “Extrinsic evidence is to be ﬁsed to illuminate what was
written, not what was intended to be written.” Hollis v. Garwall, Inc., 137 Wn.2d 683, 697, 974
P.2d 836 (1999). However, admissible extrinsic evidence does not include:
e Evidence of a party's unilaterai or subjective intent as to the meaning of a
contract word or term;

o Evidence that would show an intention independent of the instrument; or
o Evidence that would vary, contradict or modify the written word.

Hollis, 137 Wn.2d at 695.

While the ultimate question is the parties’ intention at the time they executed the deed, we
may consider the parties’ subsequent actions to reflect their intent at the time of execution. King
County v. Hanson Inv. Co., 34 Wn.2d 112, 126,208 P.2d 113 (1949). As such,

“[wlhere a deed is of doubtful meaning, or the language used is ambiguous, the

construction given by the parties themselves, as elucidated by their conduct or

admissions, will be deemed the true one, unless the contrary is shown. So, where

all the parties have acted on a particular construction, such construction should be

followed unless it is forbidden by some positive rule of law.”

Hanson, 34 Wn.2d at 126 (quoting 26 C.J.S. Deed § 93, at 346 (1941)). We will consider “the
circumstances of the transaction and the subsequent conduct of the parties in determining their
intent at the time the deed was executed.” Newport Yacht, 168 Wh. App. at 65. Construing a deed

against the drafter is not necessary if we can determine the parties’ intent. Forest Mkig. Enters.,

Inc. v. Dep't of Nat. Res., 125 Wn. App. 126, 133, 104 P.3d 40 (2005).

13
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Keystone moved the trial court to strike all extrinsic evidence and argues on appeal that
because the 2006 deed is not ambiguous, the trial court erred when it considered any extrinsic
evidence to determine the parties’ intent regarding conveyance of the Parcel B tidelands. We
disagree. Because the 2006 deed is ambiguous and we employ a de novo standard of review, both
this court and the trial court may consider extrinsic evidence, including the parties’ subsequent
conduct, to determine Wilson’s and Te;'ra Firma;s intent regarding the 2006 convéyance of the
Parcel B tidelands.

Before we can properly analyze the extrinsic evidence, we must first resolve Keystone’s
objections to evidence. CR 56(e) governs the use of affidavits* for purposes of summary judgment..
The rule requires that an affidavit in support of su.mmaryl judgment shall (1) “be made on personal
knowledge,” (2) “set forth such fécts as would be admissible in evidence,” and (3) “show
affirmatively that the affiant is competent to testify.” CR 56(e); Hill v. Sacred Heart Med. Ctr.,
143 Wn. App. 438, 449, 177 P.3d 1152 (2008). But “‘evidence may be presented in affidavits by
reference to other sworn statements in the record such as depositions and other affidavits.”” Hill,
143 Wn. App. at 449 (quoting Mostrom v. Pembon 25 Wn. App. 158, 162, 607 P.2d 864 (1980)).
Ordmarlly, we review a trial court’s ev1dent1ary rulings for abuse of discretion, but we review such
rulings made in conjunction with a summary judgment motion de novo. Davis v. Baugh Indus.
Contractors, Inc., 159 Wn.2d 413, 416, 150 P.3d 545 (2007)).

In his affidavit supporting summéry fudgment, Wilson made a number of statements .that
Keystone argues are not based on personal knowledge, are inadmissible hearsay, or are not facts.

| Keystone argues that the trial court erred when it considered Wilson’s declaration that he paid

taxes on the Parcel B tidelands because it is inadmissible hearsay and Wilson lacked personal

* We use the terms affidavit and declaration interchangeably. See GR 13.
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knowledge. Hearsay is an out-of-court statement offered in court to prove the truth of tﬁe
statement. ER 801(c). ‘Wilson’s statement is not an out-of-court statement. It is a declaration
offered in court. Therefore, it is not hearsay. Generally, a witness’s statement must bg based on
personal knowledge of the matter, ER 602. Here, Wilson’s declaration contains the tax éppraisal
provided to him by the Radakoviches which includes the Parcel B tidelands in tax parcel 714
(Parcel B in the 2006 deed). Because this evidence subports a finding that Wilson ha; personal
knowledge of the matter, his statement is admissible. |

Keystone next argues that any statements by the Radakoviches made after completion of
the 2006 deed are inadmissible hearsay. However, Keystone fails to identify the specific
statements to which it objects. Clearly, not all of the statements are hearsay. We do not consider
arguments unsupported by citation to the record. RAP .10.3(a)(5); Cowiche Canyon Conservancy
v. Bosley, 118 Wn.2d 801, 809, 828 P.2d 549 (1992).

Keystone also argues that the doctrine of merger by deed appl_ies to exclude consideration
of the purchase and sale agreement. “The general rule is that provisions of a real estate purchase
and sale égreement merge into the deed.” Deep Water Brewing, LLC v. Fairway Res. Ltd., 152
Whn. App. 229,252,215 P.3d 99Q (2009). However, the intent of the parties determines whethér
the terms of a purchase or sale agreement merge into the deed. Deep Water Brewing, 152 Wn.
App..af 252. “‘[Wihere the intent of the parties is not clearly expressed in a deed, courts may
consider parol evidence. In order to determine the intent of the parties, extrinsic evidence is
admissible as to the entire circumstances under which é contract is made.”” Deep Water Brewing,
152 Wn.2d at 252 (cjuoting Harris v. Ski Park Farms, Inc., 120 Wn.2d 727, 742, 844 P.2d 1006
(1993)). A purchase and sale agreement “may be considered as some evidence of the

circumstances of the parties at the time of the grant.’; Harris, 120 Wn.2d at 742. Here, because

15
35



Appendix 1
46080-7-1I

the 2006 deed is ambiguous, we rﬁay consider the purchase and sale agreement to determine the
parties’ intent.

‘Keystone additionally chall/enges a number of statements in Wilson’s and Krehbiel’s
declarations. For example, Keystone argues that the trial court erred when it considered Wilson’s
statements concerning the relationship b.etween Radakovich I and Keystone because that
relationship is not relevant. In his declaration, Wilson stated that Radakovich I and Van Vessem,
Keystone’s manager, are close friends. Notwithstanding Keystone’s contention that the trial court
should have stricken this statement, it was.unnecessary to do so becausg the statement had no
material effect on the determination of the issues where other evidenée provided similar

" information. See Guntheroth v. Rodaway, 107 Wn.2d 170, 178, 727 P.2d 982 (1986). Here, we
have reviewed the challengeci statements and they either have no.bearing on the issue or they have
nb material effect dn the determination of the issues. Some of the challenged statements are merely
cumulative. Therefore, although the trial court could have stricken some of the challenged
portions, ft was 'unneceésary and there is no error.

B. The Parties Intended the 2006 Deed to Convey the Parcel B Tidelands

The extrinsic evidence evinces the parties’ intent to convey the Parcel B tidelands. See
Newport Yacht, 168 Wn. App. at 65. The tax appraisal the Radakoviches provided to Wilson
includes the Parcel B tidelands. The purchase and sale agreement also demonstrates that Terra
Firma intended to convey the Parcel B tidelands. Terra Firma promised Wilson a minimum of 20
acres, and that acreage can only be achieved' by inclusion of the Parcel B tidelands in the
conveyance. Terra Firma did not reserve any tidelands in the purchase and sale-agreement. Prior
to signing the 2006 deed, Radakovich II advised Wilson that Wilson may later negotiate with the

Port “on the tidelands.” CP at 95.
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Furthermore, the parties’ conduct and édmissions following the 2006 deed also
demonstrate that the parties intended to convey the Parcel B tidelands to Wilson. See Hanson, 34
Wn.2d at 126. Wilson and the Radakoviches acted as if the 2006 deed conveyed the.Parcel B
tidelands to Wilson. Wilson paid-taxes for the complete tax parcels, which included the Parcel B
tidelands. He enjoyed uninterrupted use of the Parcel B tidelands from 2006 to 2012 and used the '
Pafcels to operate his‘ business.

Radakovich II made repeated offers to purchase the tidelands from Wilson. One of these
offers included a map depicting the Parcel B tidelands that Radakovich II wanted to repurchase.
Radakovich II referred to Wilson as the ownef of the tidelands during communications with third
parties. In the 2008 litigation, Radakovich I and II did not assert any ownership interest in any
tidelands in their own capacity or as representatives of Terra Firma.

Finally, as recently as 2011, Radakovich I claimea no ownership interest in the Parqel B
tidel.ands. Radakovich I did not list the Parcel B tidelands in his bankruptcy schedules. When the
Port presented Radakovich I with an offer for the Parcel B tidelands, he “responded that he no
longer owned the tidelands.” CP at 210.

In reviewing the evidence de novo, there is no genuine issue of material fact in disputg:.
Ke)-fstone argues that Cowlitz Cdunty’s creation of a néw tax parcel for the Parcel B tidelands
creates a genuine issue of material fact as to whether Wilson .paid taxes on the Parcel B tidelands. -
We disagree. The affirmative eyidence demonstrates that Wilson -paid taxes on the Parcel B
tidelands from 2006 to 2011, The crea;don of a new tax lot does not refute this evidgnce. This

evidence does not create a genuine issue of material fact.
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Keystone argues that statements referencing Wilson’s ownership of the tidelands made by
R;dakovich IT during the 2006 deed negotiations and by Radakovich I in November 2011 tend to
show only what they intended to write in tﬁe 2006 deed, not what they intended to convey by the
deed. But Radakovich II's statements demonstrate that Terra Firma did not intend to retain any
ownership rights in the Parcel B tidelands. And Radakovich I’s denial of ownership of the Parcel
B tidelands demonstrates that he did not believe Terra Firma retained ;my ownership right to the

Parcel B tidela.nds' following the 2006 deed to Wilson. In turn, this evidence demonstrates that
Terra Firma intended to convey the Parcel B tidelands to Wilson in the 2006.deed..

Keystone also claims that “Wilson waived any right to cléim’f Parcel B other than what is
Qescribed in the deed. >Br. of Appellant at 38. But Barlow Point and the Port make no such claim
of rights outside of the deed. Wilson’s claim of right to the tidelands is based solely on what was
conveyed in the 2006 deed.. Because the deed is ambiguous, extﬁngic evidence is admissible to
determine what the deed says. This extrinsic evidence is used only to interpret the deed and does
not create a separate claim outside ,6f the deed itself. Furthermore, Keystone fails to cite any
authority for this argument. We do not consider arguments that are unsuppérted by citation to
authority. RAP 10.3(a)(5); Cowiche Canyon, 118 Wn.2d at 809.

There are no material issues of fact in dispute. Viewing the evidence in the light most
favorable to Keystone, reasonable persons could reach but one conclusion that the parties intended

to convey the Parcel B tidelands to Wilson in the 2006 deed. We affirm.
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Because we affirm on the above grounds, we do not reach the issue of whether the 2006
dced.conveyed the disputed tidelands to Wilson pursuant to the Wardell doctrine.
A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.

Sl T

" Melnick,J. o

We concur:
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»  Appendix 2

"IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II
BARLOW POINT LAND COMPANY, N ‘
LLC, et al., o No. 46080-7-11
Respondents, ORDER DENYING MOTION Tg PUBfr@H
; ' OPINION < .
i \'A

KEYSTONE PROPERTIES I, LLC,

Appellant

APPELLANT KEYSTONE PROPERTIES moves for publication of the Court’s
Opiﬁionlfiled September 9, 2015. Upon consideration, the Court denies the motion.
Accordingly, it is

SO ORDERED.

PANEL: Jj. Bjorgen, Johanson, Melnick

" DATED this |2 day of [g{by@mdﬂ , 2015.

FOR THE COURT:

A1G CEEF JUDGE
Richard E. Mitchell : Mark Colman Scheibmeir
Miller Nash Graham & Dunn LLP Hillier Scheibmeir Vey & Kelly PS
2801 Alaskan Way Ste 300 PO Box 939
Seattle, WA 98121-1128 : Chehalis, WA 98532-0939
richard. mitchell@millernash.com mscheibmeir@localaccess.com
Ben Shafton ' Seth Ananda Woolson -
Attorney at Law Attorney at Law
900 Washington St Ste 1000 1500 Railroad Ave
Vancouver, WA 98660-3455 Bellingham, WA 98225-4542
bshafton@ccrslaw.com : swoolson@chmelik.com
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NO. 46080-7
IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION 11

Barlow Point Land Company, LLC, a Delaware limited liability
company; and PORT OF LONGVIEW, a municipal corporation,

PIainﬁffs/Respondents,

Vs,

Keystone Properties I, LLC,

Defendany ‘Appellant,

APPEAL FROM THE SUPBR Coper
HONORABLE STEPHENgves
DECLARATIONOF Myg——u
BEN SHAFTON TTT—

Attorney for Appellant
Caron, Colven, Robison
900 Washington Street, 2 0
Vancouver, WA 98660 ‘
(360) 699-3001

ALNd3g
NOISNIHSVM 40 31vis
00:9 Hd 8-330¢im

IALG

A0 44000

Ly i
o Pr-as
:""ED

?

v
s 51

v



